5-1.12 DISPUTE RESOLUTION ADVISOR

A dispute resolution advisor, hereinafter referred to as "DRA", is chosen by tke Department

administrative claims process as specified in the provisions in Secti
Potential Claim,"” and Section 9-1.07B, "Final Payment and Ctai
Specifications. The DRA shall not serve as a substitute for fi :
potential claim.

The DRA shall be established by the Department g
contract approval.

The Department and the Contractor shall each propose_3 Rotential DRA candidates. Each
potential candidate shall provide the Department and gontractor with their disclosure
statement. The disclosure statement shall include a resume of the potential candidate's
experience and a declaration statement describing past, present, anticipated, and planned
relationships with all parties involved in this contract.

The Department and the Contractor shall select one of the 6 nominees to be the DRA. If the
Department and the Contractor cannot agree on one candidate, the Department and the
Contractor shall each choose one of the 3 nominated by the other. The final selection of the
DRA will be decided by a coin toss between the two candidates.

The Department and the Contractor shall complete and adhere to the Dispute Resolution
Advisor Agreement. No DRA meeting shall take place until the Dispute Resolution Advisor
Agreement has been signed by all parties, unless all parties agree to sign it at the first meeting.

If DRA needs outside technical services, technical services shall be preapproved by both the
Department and the Contractor.

DRA recommendations are nonbinding.

The Contractor shall not use the DRA for disputes between subcontractors or suppliers that
have no grounds for a lawsuit against the Department.

DRA replacement is selected in the same manner as the original selection. The appointment
of a replacement DRA will begin promptly upon determination of the need for replacement. The
Dispute Resolution Advisor Agreement shall be amended to reflect the change of the DRA.

Failure of the Contractor to participate in selecting DRA will result in the withhold of 25
percent of the estimated value of all work performed during each estimate period that the
Contractor fails to comply. DRA withholds will be released for payment on the next monthly
progress payment following the date that the Contractor has provided assistance in choosing the
DRA and no interest will be due the Contractor.

The State and the Contractor shall bear the costs and expenses of the DRA equally.

The DRA shall be compensated at an agreed rate 0f,$1,500 per day for time spent per
meeting either at the start of the project or for a_dsput member serving on more than one

within 30 days of

n of meetings per day shall not be

be considered full compensation
for on-site time, travel expe Q hk e for travel, and incidentals for each
day or portion thereof that th analtportzed DRA meeting.

No additional compensati it
activities outside the official DRA meetings unless that time, such as time spent evaluating and
preparing recommendations on specific issues presented to the DRA, has been specifically
agreed to in advance by the State and Contractor. Time away from the project that has been



specifically agreed to in advance by the Department and the Contractor will be compensated at
an agreed rate of $150 per hour. The agreed amount of $150 per hour shall include all
incidentals including expenses for telephone, fax, and computer services.

The State will provide conference facilities for DRA meetings at no cost to the Contractor.

The Contractor shall make direct payments to the DRA for participation in authorized
meetings and approved hourly rate charges from invoices submitted.

The State will reimburse the Contractor for the State's share of the costs.

There will be no markups applied to expenses associated with the DRA, either by the DRA
or by the Contractor when requesting payment of the State's share of DRA expenses. Regardless
of the DRA recommendation, neither party will be entitled to reimbursement of DRA costs from
the other party.

The Contractor shall submit extra work bills and include invoices with original supporting
documents for reimbursement of the State's share.

The cost of technical services will be borne equally by the State and Contractor. There will
be no markups for these costs.

A copy of the "Dispute Resolution Advisor Agreement” to be executed by the Contractor,
State and the DRA is as follows:



DISPUTE RESOLUTION ADVISOR AGREEMENT

(Contract Identification)

Contract No.

THIS DISPUTE RESOLUTION ADVISOR AGREEMENT, hereinafter called
"AGREEMENT", made and entered into this day of
between the State of XYZ, acting through the XYZ Department of Transportation and the
Director of Transportation, hereinafter called the "STATE,"
hereinafter called the "CONTRACTOR," and

—\
Resolution Advisor, hereinafter called the "DRA." .
WITNESSETH, that k

, the Dispute

WHEREAS, the STATE and ¥ hereinafter called the "parties,” are now
engaged in the construction on the $4

WHEREAS, the special provisions for the above referenced contract provides for the
establishment and operation of the DRA to assist in resolving disputes; and

WHEREAS, the DRA is composed of one person, chosen by the CONTRACTOR and the
STATE;

NOW THEREFORE, in consideration of the terms, conditions, covenants, and performance
contained herein, or attached and incorporated and made a part hereof, the STATE, the
CONTRACTOR, and the DRA hereto agree as follows:

SECTION | DESCRIPTION OF WORK

To assist in the timely resolution of disputes between the parties, the contract provides for the
establishment and the operation of the DRA. The DRA is to fairly and impartially consider
disputes placed before it and provide recommendations for resolution of these disputes to the
parties. The DRA shall provide recommendations based on the facts related to the dispute, the
contract and applicable laws and regulations. The DRA shall perform the services necessary to
participate in the DRA's actions as designated in Section I11, Scope of Work.

SECTION Il DRA QUALIFICATIONS

DRA shall be knowledgeable in the type of construction and contract documents anticipated
by the contract and shall have completed training through the Dispute Review Board Foundation.
In addition, it is desirable for the DRA to have served on several State Dispute Review Boards
(DRB).

No DRA shall have prior direct involvement in this contract. No DRA shall have a financial
interest in this contract or parties thereto, including but not limited to the CONTRACTOR,
subcontractors, suppliers, consultants, and legal and business services, within a period 6 months



prior to award and during this contract. Exceptions to above are compensation for services on
this or other DRAs and DRBs or retirement payments or pensions received from a party that are
not tied to, dependent on or affected by the net worth of the party.

DRA shall fully disclose all direct or indirect professional or personal relationships with all
key members of the contract.

SECTION Il SCOPE OF WORK
The Scope of Work of the DRA includes, but is not limited to, the following:

A. PROCEDURES
The DRA shall meet with the parties at the start of the project to establish procedures that
will govern the conduct of its business and reporting procedures in conformance with the
requirements of the contract and the terms of this AGREEMENT. The DRA established
procedures shall only be implemented upon approval by the parties. Subsequent meetings shall
be held only to hear disputes between the parties.
The DRA shall not meet with, or discuss contra

ith idual parties.

State shall provide the DRA with the (tte espondence regarding the
dispute between the parties and, if availab gCto . mental notice of potential
claim, and the Engineer's response .Q g ice of potential claim.

The parties shall not call the DRAR servwed-on this contract as a witness in arbitration
proceedings, which may arise from th

The DRA shall have no claim against the STATE or the CONTRACTOR, or both, from
claimed harm arising out of the parties' evaluations of the DRA's opinions.

B. DISPUTE MEETING

The term "dispute meeting" as used in this subsection shall refer to both the informal and
traditional dispute meeting processes, unless otherwise noted.

If the CONTRACTOR requests a dispute meeting with the DRA, the Contractor must
simultaneously notify the STATE. Upon being notified of the need for a dispute meeting, the
DRA shall review and consider the dispute. The DRA shall determine the time and location of
the dispute meeting with due consideration for the needs and preferences of the parties, while
recognizing the importance of a speedy resolution to the dispute.

Dispute meetings shall be conducted at any location that would be convenient and provide
required facilities and access to necessary documentation.

Only the STATE's Resident Engineer or Area Construction Engineer and the
CONTRACTOR's or subcontractor's, if the dispute involves a subcontractor, Superintendent or
Project Manager may present information at a dispute meeting. There shall be no participation
of persons who are not directly involved in the contract or who do not have direct knowledge of
the dispute. The exception to this is technical services, as described below:

The DRA, with approval of the parties, may obtain technical services necessary to
adequately review the disputes presented, including audit, geotechnical, schedule analysis
and other services. The parties' technical staff may supply those services as appropriate. The
cost of technical services, as agreed to by the parties, shall be borne equally by the two
parties as specified in an approved contract change order. The CONTRACTOR shall not be
entitled to markups for the payments made for these services.



At the dispute meeting the DRA may ask questions, seek clarification, and request further
clarification of data presented by either of the parties as may be necessary to assist in making a
fully informed recommendation. However, the DRA shall refrain from expressing opinions on
the merits of statements on matters under dispute during the parties' presentations. Each party
will be given ample time to fully present its position, make rebuttals, provide relevant
documents, and respond to DRA questions and requests.

There shall be no testimony under oath or cross-examination, during DRA dispute meetings.
There shall be no reporting of the procedures by a shorthand reporter or by electronic means.
Documents and verbal statements shall be received by the DRA in conformance with the rules
and regulations established at the first meeting between the DRA and parties. These established
rules and regulations need not comply with prescribed legal laws of evidence.

Failure to attend a dispute meeting by either of the parties shall be conclusively considered
by the DRA as indication that the non-attending party considers _all written documents and

: e claimant shall discuss the

1. TRADITIONAL DISPUTE
The following procedure shall b i1 ¥ traditional dispute meeting:

a. Within 5 days, after receiving the STATE's written response to the CONTRACTOR's
supplemental notice of potential claim, the CONTRACTOR shall refer the dispute to
the DRA, if the CONTRACTOR wishes to further pursue the dispute. The
CONTRACTOR shall make the referral in writing to the DRA, simultaneously copied
to the STATE. The written dispute referral shall describe the disputed matter in
individual discrete segments, so that it will be clear to both parties and the DRA what
discrete elements of the dispute have been resolved, and which remain unresolved,
and shall include an estimate of the cost of the affected work and impacts, if any, on
project completion.

b. The parties shall each be afforded an opportunity to be present and to be heard by the
DRA, and to offer evidence. Either party furnishing written evidence or
documentation to the DRA must furnish copies of such information to the other party
a minimum of 10 days prior to the date the DRA is scheduled to convene the meeting
for the dispute. Either party shall produce such additional evidence as the DRA may
deem necessary to reach an understanding and a determination of the dispute. The
party furnishing additional evidence shall furnish copies of such additional evidence
to the other party at the same time the evidence is provided to the DRA. The DRA
shall not consider evidence not furnished in conformance with the terms specified
herein.

c. Upon receipt by the DRA of a written referral of a dispute, the DRA shall convene to
review and consider the dispute. The dispute meeting shall be held no later than 25
days after receipt of the written referral unless otherwise agreed to by all parties.

d. The DRA shall furnish a written report to both parties. The DRA may request
clarifying information of either party within 5 days after the DRA dispute meeting.
Requested information shall be submitted to the DRA within 5 days of the DRA



request. The DRA shall complete its report and submit it to the parties within 10 days
of the DRA dispute meeting, except that time extensions may be granted at the request
of the DRA with the written concurrence of both parties. The report shall summarize
the facts considered, the contract language, law or regulation viewed by the DRA as
pertinent to the dispute, and the DRA's interpretation and philosophy in arriving at its
conclusions and recommendations and, if appropriate, recommends guidelines for
determining compensation. The DRA's written opinion shall stand on its own,
without attachments or appendices.
Within 10 days after receiving the DRA's report, both parties shall respond to the
DRA in writing signifying that the dispute is either resolved or remains unresolved.
Failure to provide the written response within the time specified, or a written rejection
of the DRA's recommendation or response to a request for reconsideration presented
in the report by either party, shall conclusively indicate that the party(s) failing to
respond accepts the DRA recommendation. Immediately after responses have been
received from both parties, the DRA shall provide both responses to the
n of elements of the
rt. The DRA shall
days of receipt of the

other party. Each party maycs oAty one request for clarification for any
individual DRA report. The "B shall respond, in writing, to requests for
clarification within 5 days of receipt of such requests.

Either party may seek a reconsideration of the DRA's recommendation. The DRA
shall only grant reconsideration based upon submission of new evidence and if the
request is submitted within the 10 day time limit specified for response to the DRA's
written report. Each party may submit only one request for reconsideration regarding
an individual DRA recommendation.

If the parties are able to settle their dispute with the aid of the DRA's report, the
STATE and CONTRACTOR shall promptly accept and implement the settlement of
the parties. If the parties cannot agree on compensation within 30 days of the
acceptance by both parties of the settlement, either party may request the DRA to
make a recommendation regarding compensation.

2. INFORMAL DISPUTE MEETING

An informal dispute meeting shall be convened, only if, the parties and the DRA agree
that this dispute resolution process is appropriate to settle the dispute.
The following procedure shall be used for the informal dispute meeting:

a.

The parties shall furnish the DRA with one copy of pertinent documents requested by
the DRA that are or may become necessary for the DRA to perform its function. The
party furnishing documents shall furnish such documents to the other party at the
same time the document is provided to the DRA.

After the dispute meeting has concluded; the DRA shall deliberate in private the same
day, until a response to the parties is reached or as otherwise agreed to by the parties.
The DRA then verbally delivers its recommendation with findings to the parties.

After the recommendation is presented, the parties may ask for clarifications.



e. Occasionally the DRA on complex issues may be unable to formulate a
recommendation based on the information given at a dispute meeting. However, the
DRA may provide the parties with advice on strengths and weaknesses of their
prospective positions, in the hope of the parties reaching settlement.

f. If the parties are able to settle their dispute with the aid of the DRA's opinion, the
STATE and CONTRACTOR shall promptly accept and implement the settlement of
the parties.

g. The DRA will not be bound by its oral recommendation in the event that a dispute is
later heard by the DRA in a traditional dispute meeting.

Unless the dispute is settled, use of the informal dispute meeting does not relive the
parties of their responsibilities under Section 5-1.12, “Dispute Resolution Advisor,” of the
Special Provisions or Subsection, “Traditional Dispute Meeting,” of this AGREEMENT.
There will be no extension of time allowed for the process to permit-the use of the informal
dispute meeting, unless otherwise agreed to by the parties.

ihe d Director accepts the
SAGREEMENT until authorized
in writing by the STATE or as agreed to by tRe\p

SECTIONV PAYMENT

DRA shall be compensated at an agreed rate of $1,500 per day for time spent per meeting,
either at the start of the project or for a dispute. A member serving on more than one State DRA
or DRB, regardless the number of meetings per day, shall not be paid more than the agreed rate
per day. The agreed rate shall be considered full compensation for onsite time, travel expenses,
transportation, lodging, time for travel and incidentals for each day, or portion thereof that the
DRA is at an authorized DRA meeting. No additional compensation will be made for time spent
by DRA to review and research activities outside the official DRA meetings unless that time,
(such as time spent evaluating and preparing recommendations on specific issues presented to
the DRA), has been specifically agreed to in advance by the parties. Time away from the
project, which has been specifically agreed to in advance by the parties, will be compensated at
an agreed rate of $150 per hour. The agreed amount of $150 per hour shall include all
incidentals including expenses for telephone, fax, and computer services. The State will provide
administrative services such as conference facilities to the DRA.

A. PAYMENT PROCESSING

CONTRACTOR shall make direct payments to DRA for their participation in authorized
meetings and approved hourly rate charges, from invoices submitted by the DRA, and technical
services.

DRA may submit invoices to the CONTRACTOR for partial payment for work performed
and services rendered for their participation in authorized meetings not more often than once per
month during the progress of the work. The invoices shall be in a format approved by the parties
and accompanied by a general description of activities performed during that billing period.



Payment for hourly fees, at the agreed rate, shall not be paid to a DRA until the amount and
extent of those fees are approved by the STATE and CONTRACTOR.

B. INSPECTION OF COSTS RECORDS

DRA and the CONTRACTOR shall keep available for inspection by representatives of the
STATE and the United States, for a period of 3 years after final payment, the cost records and
accounts pertaining to this AGREEMENT. If any litigation, claim, or audit arising out of, in
connection with, or related to this contract is initiated before the expiration of the 3-year period,
the cost records and accounts shall be retained until such litigation, claim, or audit involving the
records is completed.

SECTION VI ASSIGNMENT OF TASKS OF WORK
DRA shall not assign the work of this AGREEMENT.

SECTION VII TERMINATION OF A DRA MEMBER
DRA may resign after providing not less than 15 days-ittg 0 resignation to the
STATE and CONTRACTOR. The DRA may he tefnmi failing to fully
comply at all times with all required emplo : ~ Icte conditions of DRA
membership in conformance with the terms o ‘ { ‘doohthis AGREEMENT. Each party
shall document the need for replacement and sgbstg e the replacement request in writing to
the other party and the DRA.

SECTION VIII LEGAL RELATIONS

The parties hereto mutually understand and agree that the DRA in the performance of duties
is acting in the capacity of an independent agent and not as an employee of either party.

No party to this AGREEMENT shall bear a greater responsibility for damages or personal
injury than is normally provided by Federal or State of California Law.

Notwithstanding the provisions of this contract that require the CONTRACTOR to
indemnify and hold harmless the STATE, the parties shall jointly indemnify and hold harmless
the DRA from and against all claims, damages, losses, and expenses, including but not limited to
attorney's fees, arising out of and resulting from the findings and recommendations of the DRA.

SECTION IX CONFIDENTIALITY

The parties hereto mutually understand and agree that all documents and records provided by
the parties in reference to issues brought before the DRA, which documents and records are
marked "Confidential - for use by the DRA only," shall be kept in confidence and used only for
the purpose of resolution of subject disputes, and for assisting in development of DRA findings
and recommendations; that such documents and records will not be utilized or revealed to others,
except to officials of the parties who are authorized to act on the subject disputes, for any
purposes, during the life of this AGREEMENT. Upon termination of this AGREEMENT, said
confidential documents and records, and all copies thereof, shall be returned to the parties who
furnished them to the DRA. However, the parties understand that such documents may be
subsequently discoverable and admissible in court or arbitration proceedings unless a protective
order has been obtained by the party seeking further confidentiality.



SECTION X DISPUTES

Disputes between the parties arising out of the work or other terms of this AGREEMENT
that cannot be resolved by negotiation and mutual concurrence between the parties or through the
administrative process provided in the contract shall be resolved by arbitration as provided in
Section 9-1.10, "Arbitration,” of the Standard Specifications. Disputes between the DRA and the
parties that cannot be resolved by negotiation and mutual concurrence shall be resolved in the
appropriate forum.

SECTION XI VENUE, APPLICABLE LAW, AND PERSONAL JURISDICTION

In the event that any party, including the DRA, deems it necessary to institute arbitration
proceedings to enforce any right or obligation under this AGREEMENT, the parties hereto agree
that such action shall be initiated in the Office of Administrative Hearings of the State of
California. The parties hereto agree that all questions shall be resolved by arbitration by
application of California law and that the parties to such arbitration shall have the right of appeal
from such decisions to the Superior Court in conformance with the laws of the State of
California. Venue for the arbitration shall be Sacramento or any other location as agreed to by
the parties.
SECTION XII FEDERAL REVIEW AND REQUIR ‘ \
On Federal-Aid contracts, the Federal HighwiapAd \‘ 's shall the right to review

W
the work of the DRA in progress, except for private_paatings\ok\detiberations of the DRA.
Other Federal requirements in this agreement shatl pnly apply to Federal-Aid contracts.

SECTION X1l CERTIFICATION OF CONTRACTOR, DRA, AND STATE
IN WITNESS WHEREOF, the parties hereto have executed this AGREEMENT as of the day
and year first above written.

DRA

By:

Title:

CONTRACTOR XYZ STATE DEPARTMENT
OF TRANSPORTATION

By: By:

Title: Title:




